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Mr. JOHNSON of Colorado, from the Committee on Interstate and 
Foreign Commerce, submitted the following 


REPORT 


> 
» he 


The Committee on Interstate and Foreign Commerce to whom was 
referred the resolution (5. Res. 271) providing for ~ return to their 
owners of certain property loaned to or subpenaed by the so-called 
Special Crime Committee, having considered the same, report favor- 
ably thereon with an amendment and recommend that the resolution, 
as amended, be adopted 

Senate Resolution 271 provides for the return to the owners thereof 
of certain property loaned to, or subpenaed by, the former special 
Senate Crime Committee 

On September 1, 1951, the Special Committee To Investigate Organ- 
ized Crime in Interstate Commerce ceased to exist, and pursuant to 
Senate Resolution 129 of the Eighty-second Congress, all of its files, 
papers, documents, and other data were ordered to be transferred to 
the Senate Committee on Interstate and Foreign Commerce. Since 
September 1, 1951, the latter committee has had in its possession files, 
papers, documents, and other data transferred to it by the so-called 
Crime Committee. Among this material are papers and documents 
which were subpenaed by, or loaned to, the Crime Committee by pri- 
vate individuals, corporations, and local governmental bodies. From 
time to time the Committee on Interstate and Foreign Commerce has 
been requested by the owners thereof to return these borrowed or sub- 
penaed documents or papers 

For example, a certified pu blic accountant in Baltimore turned over 
to the Crime Committee his work sheets covering several corporations 
which apparently were under investigation by that committee. The 
Bureau of Internal Revenue is now insisting that he furnish them with 
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certain data pertaining to those companies; he has informed your 
committee that it is impossible for him to comply with the Bureau’s 
request unless he has the use of his work sheets. In another instance 
an individual submitted to the Crime Committee his bank statements, 
checks, etc., for which he has a receipt. Here again the Internal 
Revenue Bureau has asked this person for certain data which would 
require his making a search of these records which never were returned 
to him by the Crime Committee. Still another example is the request 
of the city of Cleveland for the return of original police reports which 
the Director of Public Safety of that city asserts were transmitted to 
the Crime Committee for scrutiny with the understanding that they 
would be returned 

Unfortunately, Senate Resolution 129 which vested in the Interstate 
and Foreign Commerce Committee custodial authority over this 
material makes no provision and gives no direction with respect to the 
return of such property to its rightful owners. At the request of the 
chairman of your committee the Legislative Counsel of the Senate 
prepared a memorandum on the question of the legal right of the 
original owners to the return of their documents. That memorandum, 
prepared by the very able Assistant Legislative Counsel, Mr. John C 
Herberg, appears in full at the end of this report. It states, in part: 

It is believed that the principles applied in the Bendix case (apparently the 
only decided case in the Federal — in which an answer has been given to a 


similar question) are equally applicable to documents obtained by a congressional 
committee under a subpena duces tecum Papers so obtained remain the prop- 
erty of the person from whom they are » obtained under subpena. Under the 
subpena, the committee obtains right to the use of those papers for such time as 
may reasonably be required for its purposes. Upon the termination of need by 
the committee for such papers, the originals should properly be returned to the 
persons from whom they were obtained. * * * 


Your committee concurs in the opinion of Legislative Counsel. 
Your committee desires to point out that this resolution relates only 
to papers, documents, and other data which were loaned to the Crime 
Committee or subpenaed by it. The Interstate and Foreign Com- 
merce Committee will continue to carefully guard and preserve the 
voluminous files which were delivered to it by the Crime Committee. 

Senate Resolution 271 has the unanimous approval of the Com- 
mittee on Interstate and Foreign Commerce. Among the Senators 
participating in the discussion when the resolution was considered by 
the committee in executive session were three of the five members of 
the former Crime Committee, namely, Senator O’Conor, of Maryland 
(former chairman of the Crime Committee); Senator Hunt, of Wyo- 
ming; and Senator Tobey. All of them agreed that the resolution 
herewith reported should be adopted. 


\MIEMORANDUM FOR SENATOR JOHNSON OF COLORADO 


This memorandum is transmitted pursuant to vour request for information 
apon which to base action with respect to requests received by the Committee on 
Interstate and Foreign Commerce for the return of certain documents obtained 
pursuant to congressional subpenas duces tecum. 

It is understood that the documents in question were obtained pursuant to 
subpenas issued by the committee established by Senate Resolution 202, Eighty- 
first Congress, agreed to May 3, 1950, creating a special committee to investigate 
interstate gambling and racketeering activities, and that upon the termination of 
the existence of that committee such documents were transferred to the Com- 
mittee on Interstate and Foreign Commerce under an amendment to the cited 
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resolution made by Senate Resolution 129, approved April 24,1951. It is further 
understood that the original owners of certain of those documents now have 
requested that those papers be returned to them. 

The question presented is whether the original owners of those papers have a 
legal right to the return of those documents. Research has disclosed only one 
decided case in the Federal courts in which an answer has been given to a similar 
question. Application of Bendix Aviation Corporation (D. C., 8. D., N. Y., 1945 
58 F. Supp. 983), involved a factual situation which may be described briefly as 
follows: In 1940 the Department of Justice obtained a large number of docu- 
ments from the Bendix Corp. pursuant to a subpena duces tecum issued in the 
course of a Federal grand jury investigation conducted in the southern district 
of New York to determine whether the corporation had violated the antitrust 
laws. The grand jury was dismissed early in 1942 without having returned any 
indictment. Shortly thereafter the corporation requested the Department of 
Justice to return the papers so produced, and approximately one-half of those 
documents were returned. Despite repeated requests of the corporation, the 
remainder were not returned. It does not appear that the Department asserted 
any title to those papers, but it maintained that it had further need for them in 
connection with its preparation for the trial of a civil suit against the Bendix 
Corp. under the antitrust laws which had been filed in 1942 in a Federal district 
court in New Jersey. Trial of that case had been suspended at the request of 
the War and Navy Departments during the war to prevent possible interference 
with the war effort of the Bendix Corp., but the case had been set for trial in 
1945. In this state of affairs, the Bendix Corp. applied to the New York court 
for an order requiring named officers of the Department of Justice to surrender 
and return to the corporation the remaining papers of the corporation then in 
the possession of those officers. 

In an opinion rendered in response to that application, the court stated (p 
954): 

‘Documents, records, or papers produced in obedience to a subpena duces 
tecum remain the property exclusively of the person who produces them and 
they must be returned to him as soon as proper use and examination of them for 
the purpose for which they were summoned has been completed (Matter of Randall, 
87 App. Div. 245, 84 N. Y. S. 294; Stow v. Betts, 7 Wend. N. Y., 536; State v. 
Smithmeyer, 1921, 110 Kan. 172, 202 p. 638; 70 Corpus Juris, p. 54). In fact, 
obedience to a subpena duces tecum would be complete if the papers called for 
were presented to the grand jury at its session and taken away again by the 
messenger of the corporation at the end of the particular session. See In re 
American Sugar Refining Company, C. C. N. Y. 1910, 178 F. 109 

“Tt is thus apparent that petitioner here was entitled to the return of all its 
papers as soon as the grand jury was dismissed without having returned an 
indictment in 1942. Neither the grand jury nor the Department of Justice has 
the authority to impound papers which it is deemed in the public interest to 
preserve (Matter of Atlas Lathing Corp. v. Bennett, 176 Misc. 959, 29 N. Y. S 
2d 458). That such power exists only in the court is clear, * * *” 

Upon this reasoning, the court ordered the return of the papers to the Bendix 
Corp. However, in view of the pendency of the civil suit in the court in New 
Jersey, the New York court suspended the operation of its order to permit the 
Department of Justice to apply to the court in New Jersey for an order impounding 
the papers for use in connection with the trial of the case pending in that court, 
upon the condition that the Department of Justice deliver immediately to the 
Bendix Corp. photostatie copies of the papers in question. 

It is believed that the principles applied in the Bendix case are equally applicable 
to documents obtained by a congressional committee under a subpena duces 
tecum. Papers so obtained remain the property of the person from whom they 
are obtained under subpena. Under the subpena, the committee obtains right 
to the use of those papers for such time as may reasonably be required for its 
purposes. Upon the termination of need by the committee for such papers, the 
originals should properly be returned to the persons from whom they were obtained. 
If it is anticipated that future reference to such papers might be desirable, it is 
believed that the interests of the committee can be served by the preparation, 
prior to the return of the originals, of photostatice or microfilm copies for preserva- 
tion in its files. 

Respectfully, 
Joun C. HERBERG, 
Assistant Counsel 
JANUARY 25, 1952. 





